 
TOWN OF CLINTON


 ZONING BOARD OF APPEALS MEETING 

FINAL MINUTES 

July 26, 2012                                                      


MEMBERS PRESENT




MEMBERS ABSENT
Joseph Malcarne, Chairman 




 

John Calogero







Charles Canham 
Norma Dolan

Frank Kealty

Macy Sherow III
Arthur Weiland

ALSO PRESENT
Arlene Campbell, Secretary




Robert Fennel, ZEO



Chairman Malcarne called the meeting to order at 7:35 pm. 
Chairman Malcarne asked the secretary if the application on the agenda was properly advertised and adjoining neighbors were notified. Ms. Campbell responded positively. 

Chairman Malcarne noted that the meeting was being recorded for record keeping purposes.
VARIANCE APPLICATIONS:

David and Shirley Traver – property located at 118 Sodom Road, Tax Grid No. 6366-00-549959.
Applicants are seeking an area variance to Section 250 Attachment 2 for a side yard setback reduction from 50 feet to 8 feet in order to construct a lean-to addition on the rear of an existing barn. This is a 1-acre lot in an AR3A Zoning District. 
Mr. and Mrs. Traver both appeared for their application. Mr. Traver briefly explained his project as stated above. 
Chairman Malcarne asked questions and comments from the board. 

Mr. Fennel read the letter of violation that he issued to the applicant dated 5-23-12. 

Mr. Weiland asked about the parcel history that was signed off by the Zoning Enforcement Officer. Mr. Fennel responded that his sign off means that there were no open permits on the property. 
Chairman Malcarne asked Mr. Fennel if there are any building permits filed on this barn. Mr. Fennel responded, “None”. The applicant is seeking an area variance to place the lean-to addition which intrudes the setback. Mr. Fennel noted that the property owner is also operating a Contractor’s Yard in this property which is a violation of the zoning law and putting this construction equipment in the enclosed building will correct this violation. 

Chairman Malcarne asked about the size of the barn. Mr. Traver responded that this is a 24 x 32 pole barn. 
Mr. Canham read the Planning Board recommendation which is conditional positive. Two letters were received from the neighboring property owners who both indicated “No objection”. 
Mr. Canham expressed his comments per his visit to the site. The application on hand is essential for this structure considering the size and shape of this lot. He asked Mr. Fennel about Sec. 250.23 of the Town of Clinton Zoning Law in relation to storage of vehicles on the setback. Mr. Fennel responded that this section is referring to outside storage. 

Chairman Malcarne motioned to open the public hearing, seconded by Mr. Calogero, all Aye, Motion carried, 4-0.
Rick Duvall of McCabe and Mack LLP, representing the Habinowskis of 114 Sodom Road discussed the use of this property.  Mr. Duvall distributed copies of Exhibit A (appeal) to the board members detailing their strong objection about this application. 

Mr. Duvall stated that the use of this property is the use of Contractor’s Yard such as regular fueling of vehicles on site two or three times a week, loading and reloading materials, delivery of petroleum products, etc. Mr. Duvall remarked that none of these activities are enclosed. All the activities on this property are consistent to the Contractor’s Yard which is not permitted in the residential zone. As discussed in his letter, Mr. Duvall stated that the requested variance is substantial. He itemized the five criteria of the variance and explained why this variance should not be granted. 
Mr. Canham asked if it is possible to remove the vehicles from this site while the issue about Contractor’s Yard is being resolved. 
Mr. Fennel asked, “How many vehicles are currently on the site?” Mr. Traver responded, “None”. Mr. Fennel made a follow up question. “How many pieces of equipment are on the property?” Mr. Traver responded that there are 3 mowers on this property and they are all outside the barn. 
Mr. Fennel asked if he intends to put this equipment in the barn if the variance is granted. Mr. Traver responded, “Yes, he would like to put at least one mower in the barn”.

The panel discussed the issue about the equipment on the property. Mr. Traver explained that he puts the lawn mower in the barn, change the blades then the mower leaves the site. 

Mr. Canham asked about the pictures that were submitted by the Habinowski. He asked, “What part of the house were these pictures taken?” Ms. Habinowski replied that the pictures were taken from their living room. 

Mr. Weiland expressed his comment per his site visit on this property. He commented on the above pictures that were presented by the Habinowskis showing numerous vehicles on the property. He noted that there was nothing outside per his site visit. 
Mr. Weiland stated that there are two important aspects in this case, i.e. Contractor’s Yard and Contractor’s Storage. Town of Clinton Zoning Law defines these terms as: 

Contractor’s Yard Or Establishment (Principal Use) – Any space whether inside or outside the building, used for storage or sale of construction supplies, materials, equipment, machinery, or vehicles or parts thereof by a contractor or establishment is the use of such supplies , materials,….is not permitted or approved in the same lot. 
Contractor’s Storage (Accessory Use) – space inside an enclosed building used for the storage or keeping of construction or other supplies, materials, equipment, ….. by a construction or other contractor residing on the premises. Such accessory use shall also apply other than contractors. 

Mr. Weiland opined that it doesn’t seem that the principal use of this property is Contractor’s Yard. The principal use of this property is residential. There are a lot of local people that do side business in this town. Unfortunately, this property doesn’t have side yards. There is nothing he can do here. He suggested planting ever green trees in front of the house to alleviate these issues in the future. Parcels change through time. The Travers are not going to be on this property forever doing these activities such as sharpening blades, etc. The next property owner might face the same problem due to the size and shape of this lot. Mr. Traver expressed his interest in planting ever green barriers in front of the house. 
The panel discussed the fueling issue. Mr. Traver indicated the response that he received  regarding a State Law on how much fuel can you store for a residential property per his inquiry from Bottini Fuel. He stated that the most fuel that you can store is 1,100 gallons (combined diesel, propane and gasoline). He noted that he has three 75 gallon-tank He noted that  this doesn’t sum up to 1,100 gallons. 

Mr. Canham asked if this barn has a concrete floor. The applicant responded, “Yes”. 

Mr. Fennel asked, “What’s in the tanks?” Mr. Traver responded, “Diesel and gasoline”. 

Mr. Duvall asked the applicant if he is fueling his vehicles on this property. Mr. Traver responded, “Yes”. Mr. Fennel stated that he is going to ask the Building Inspector about the regulations regarding fuel storage in the residential area. 
Mr. Duvall remarked that this is still running a business in a primary residential area. He asked the Zoning Officer if all these activities and running a business in the residential are legal. 
Mr. Fennel responded that there is a fine line here. He believes that the law allows Contractors to use their property as a base of operation. This is a typical scenario that he experiences as a Zoning Enforcement Officer in different towns, Mr. Fennel stated that they have the same complaints such as sharpening blades, lawn mowing, and other things on their driveway everyday. This is a chronic problem. Is this right? Mr. Fennel said, “No”. Should they go to commercial location to do all these activities? It’s a tough question. Where would they go? 
Mr. Duvall stated that the delivery and reloading of these materials indicates base of operation. He indicated their high level of concern in moving forward. 

Mr. Fennel stated that the board can put restrictions about storage if the variance is granted. 

Mr. Canham stated that the sharpening of the blade inside the enclosed building as opposed to having activity outside alleviates the noise. 
Mr. Weiland stated that Home Occupation means occupation in the house and not in the barn or outbuildings per zoning regulations. 

Chairman Malcarne opined that it seems that the fundamental issues here are storage and onsite activities. He asked the applicant, “At what level can you be in compliance with the zoning law?” Mr. Traver responded that he can put a door on this barn to enclose it. 

Mr. Fennel asked the applicant, “What kind of noise is created here?” Mr. Traver responded, “Cutting wood for personal use and sharpening of the blades.” 
The board reviewed the sketch plan of this project. Mr. Fennel indicated that the applicant wishes to expand the pole barn for storage. 

Mr. Duvall asked about the equipment on the property. Is this going off the site? Is this permanent? Mr. Traver responded that they use it all the time. They put the equipment away once their done with it. 
Mr. Fennel asked Mr. Traver, “What are you going to store in this building?” Mr. Traver responded that he’s going to store the tractor and the firewood. 
Mr. Canham stated that given the size of this lot, essentially, any vehicles back there should be enclosed in the building to be in compliance with the law. He explained that his understanding is – as long as all the activities such as changing blades, sharpening blades, etc. are enclosed and inside the building then it is not a violation of the zoning law. 
Mr. Canham asked the Zoning Officer, “What if there was a building on this property large enough to store all the equipment and activity on this property, will this property be in compliance of the law?”
Mr. Fennel responded that you cannot disturb the residential character of neighborhood. It becomes commercial. Can it still constitute violation of the law? Mr. Fennel responded, “He thinks so”. 

Mr. Weiland asked Mr. Canham to explain his point. Mr. Canham explained that this is not overriding right to move unlimited quantity of vehicles into an out of storage unto your property. By doing so, you violate the residential character of the neighborhood. 

Mr. Fennel agreed.  You cannot disturb the peace of residential area. 

Mr. Weiland remarked that he disagreed when it comes to this case. The quality of activity is different. The Home Occupation describes the occupation in the home. But this is not Home Occupation. This is a residential property with primary use and the accessory use of the residential is the Contractor’s storage. He noted that right now, this property is not in compliance yet. 
Mr. Canham said that the issue here is about the storage. Allowing this variance will clearly benefit the property rather than keeping them outside. 

Mr. Calogero expressed his comments. He stated that sharpening of the blades and other noise activity could be different if it’s done in an enclosed structure. Anybody can do the same activity (sharpening of the blade) on their property. If this becomes a continuous activity then it would fall under noise ordinance. 

Mr. Calogero stated that he doesn’t think that the board should look into the Home Occupation issue. This is about Noise Ordinance wherein the town can enforce it. If the applicant do this activity in a considerate way with door closed and with consideration of time and day then it seems that this is workable. 

Mr. Weiland asked about the pile of wood on the property. He asked if he is selling woods. Mr. Traver responded, “No, this is for personal use”. 

Mr. Weiland stated that Mr. Traver is cutting woods for home use. He is not selling this wood to local people. He runs the chain saw and cut wood all the time which is typical in the rural area. The Back Hoe and Bob Cat leave the site. If this equipment stays overnight then the use of the property becomes storage. He commented that the regulation doesn’t state that you cannot use your side yard. He commented that you can carry a ladder to the side yard but not store the ladder in the side yard. 
Chairman Malcarne expressed his comments. The board is sensitive to the applicant’s situation and the neighbor’s concern. He noted that the board is trying to find a balance to look for what is good for everyone in our community. 

The son of the Habinowskis expressed his comments about the Traver’s property. The equipment is moving in and out. Mr. Habinowski indicated his respect for the Traver’s business but remarked that this is a residential area. If this variance is granted and he owns this house in the future and things change, Mr. Habinowski asked, “Does he need to call the town again? Do we have to go through this meeting again?” 
Chairman Malcarne addressed the above concern. This variance is to allow the construction of the structure and not the ongoing activities. As indicated earlier, the structure will be used to store the equipment and enclose the activity on the site. However, if all the above mentioned activities resume after the variance is granted, then he can call the Zoning Officer and make a complaint. 

Nancy Berifth, a real estate license broker who is a friend of the Habinowskis stated that the above issues and having to look at the Traver’s property affect the Habinowski’s property value by $40,000 less. These issues totally take away from the value of the property. The Town of Clinton is very rural and having to look at this yard next to your property affects the value of your property. 
Mr. Canham stated that he thinks that the proposed structure will actually improve the character of this property. He asked, “Will that substantially impact the value of this property?” Essentially, you are still looking at the back of the small lot, whether or not your neighbor has nice grass or gravel. The question here is whether this application could actually improve the character of this property by enclosing the addition to store whatever activities on this property. One criteria of the variance is whether there is an undesirable change or will it decrease. Mr. Canham opined that for him there is actually a desirable change since it will improve the character of this property. 
Mr. Duvall commented on Mr. Canham’s opinion. If the existing structure is enclosed and this will be an improvement once the variance is granted, Mr. Duvall opined that it is also an improvement if the structure is not there since the variance will be there forever. It might be someone else in the future but the business aspect of the property will be there. It might not be the principal use but the use is still the business aspect of it. The business is already there and it will be someone else. It might be permitted as an accessory use but this is still a residential area. 
Mr. Weiland stated that it is also presumed that this will be a simple residence in 20 or 30 years. You will always see the activities in your backyard due to the size of this lot. Mr. Weiland cited an instance about swimming pools in the backyard where the neighboring property owner can see it since you cannot put a swimming pool in the front yard. 

Mr. Weiland asked the board to give him some time to review the documents that were just presented by the Habinowski’s lawyer. 

The board agreed to take a break at 8: 45 pm.
The discussion resumed at 8:51 pm 

Mr. Malcarne motioned to close the public hearing, seconded by Mr.Weiland, all aye, motion carried, 4-0. 

Chairman asked if anybody has any more comments. 

Mr. Weiland expressed his concern on how to make the future property owners aware of the difficulty of the property due to the issues with the setback. He wished that there can be a notation somewhere. He stated that the town has a record that there is a variance granted on this property that is due to the difficulty on setback issues. 
Mr. Calogero stated that he leans towards granting a variance with a strict understanding that all the equipment and other activities should be kept indoors and behind close doors. When it comes to noise issue, Mr. Calogero stated that there is a noise ordinance and the town can enforce this. The neighbor has a right to pursue if it turns out that the property is in violation. Mr. Calogero indicated a passage, i.e. “A good businessman wouldn’t aggravate the neighborhood and would want to be in compliance with the town ordinance.”
After a lengthy discussion about the case, the board passed a resolution, to wit: 

Mr. Charles Canham motioned that the Town of Clinton Zoning Board of Appeals grant an area variance to Section 250 Attachment 2 for a side yard setback reduction to 8 feet from the north property line and to 40 ft from the south property line for property owned by David and Shirley Traver, located at 118 Sodom Road, tax grid number 132400-6366-00-549959 in an AR3A zone.

Factors:

1. The applicants wish to construct an enclosed, 24 x 34 foot lean-to roof addition on the rear of an existing barn.  The applicant is seeking a variance from Section 250 Attachment 2 due to the non-conforming property layout and existing barn location within the side yard setback.

2. The proposed location of the extension to the existing barn is located behind the barn, and will be no closer to the side lot line than the existing structure.

3. This is a 1.0 acre site located in the AR3A zoning district, with an average lot width of 75 feet.

4. The property is not located within the Ridgeline, Scenic and Historic Preservation Overlay District.

5. The site is not within a Critical Environmental Area.

6. The site is on a designated Scenic or Historic Road, that being Sodom Road.

7. An area variance does not require an Ag Data Statement

8. It is noted that an area variance is a Type II action under SEQRA and requires no further action.

9. The site does not contain a NYSDEC wetland.

10. The requested variance is substantial, but does not exceed the existing variance for the barn.

11. There will be no potential adverse effect or impact on the physical or environmental condition within the neighborhood, subject to determination that fuel storage in the pole barn meets all applicable building codes.

12. The alleged difficulty is self-created, but the benefit sought by the applicant cannot be achieved without a variance.

Conditions

1. All fees have been paid.

2. All known zoning and building code violations be remedied with the Zoning Enforcement Officer and Building Inspector, and documented.

3. The structure will be completely enclosed, and in a building style in character with the existing pole barn.

4. No equipment shall be stored outside the building within the side lot setback.

5. No additional exterior lighting will be added beyond the current exterior lighting on the western gable end and two side lights at doorways on the west end of the existing pole barn.

6. At least three white pines, 6 – 10 feet tall, will be planted to the southeast of the new structure to maximize screening of the neighboring property.  The trees will be planted by November 1, 2012.

Seconded by Mr. Calogero.


Discussion. Mr. Weiland asked if the building encroached on both side yards. The board reviewed the setback lines and agreed that the other side of the building is also in violation of the setback. The board agreed to address both side yards in the resolution. 

The board discussed the conditions of the variance. Mr. Weiland asked about the exterior lighting. Mr. Traver responded that there is lighting on the western gable end. Mr. Weiland suggested to add a condition about not having any more additional exterior lighting. 
Mr. Calogero stated that the applicant expressed his desire to have some plantings on this site in the future. Mr. Calogero asked the board if they want to include this as a condition. Mr. Canham responded that screening will certainly improve the character of the neighborhood. 
After exchanging opinions about the issue, the board agreed to put screening between the barn and the neighbor’s house. 

Mr. Weiland noted that the board is also trying to address a concern in this case about Contractor’s Yard that if this is a Contractor’s Yard then this is not a permitted use. 

Mr. Traver asked about a Backhoe that will not fit in the barn. Mr. Fennel responded that Sec. 250.64 (B) Outdoor Storage of Commercial Vehicles allows one commercial vehicle on a residential property for 72 hours. He added that this cannot be stored in the setbacks. 
Chairman Malcarne made a statement that people should work out their differences in their neighborhood and tried to be considerate in everything that they do. 
All Aye, Motion carried, 4-0.

APPROVAL OF MINUTES:

Chairman Malcarne motioned to approve the minutes of June 28, 2012 seconded by Mr. Canham, all aye, Motion carried, 4-0.

ADJOURNMENT:

Chairman Malcarne motioned to adjourn the meeting at 9:55 pm. Seconded by Mr. Calogero All Aye Motion carried, 4-0.

Respectfully Submitted By:
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Arlene A. Campbell
Zoning Board of Appeals Secretary

Cc: Carol Mackin, Town Clerk
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